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Petitioner-A ppellee, 


UNION Om Company OF CALIFORNIA, 
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BRIEF FOR APPELLEE 


Statement 


This appeal is by Union Oil Company of California 
(hereinafter UNION) from an order of Judge Kevin T. 
Duffy confirming an Arbitration Award and an order deny 
ing UNION's motion to vacate the same Arbitration Award, 
and the judgment entered thereon in the United States Dis 
triet Court for the Southern Distriet of New York. The 


Appellee. Cus, Kurz & Co. (hereinafter Kunz) owners 
of the vessel S/S BENNINGTON had recovered in arbi- 


tration for damage to its vessel while under charter. 


The Question on Appeal 


This appeal raises the question whether this Court will 
review on its merits an Arbitration Award and consider 
whether the Court should interfere with the arbitration 


Facts 


The American flag tanker BENNINGTON, had been 
chartered by Kurz to хох under a Standardtime two 
star form of charter party, dated August 27, 1968 for the 
carriage of petroleum products between ports on the West 


Coast of the United States including Alaska. 


That charter party provided for arbitration at New York 
and when a dispute arose between owner and charterer 
(Kurz & Usron) both parties voluntarily went to arbi- 
tration. After many hearings and extensive testimony, the 
arbitrators rendered an Award in favor of Kvnz. Appel 
lant seeks to vacate the Award on grounds not specificd 
in Title 9 U.S. Code $10. Appellee respectfully submits 
that the Court should not concern itself with the merits and 
findings of the arbitrators, but since Appellee’s Brief in 
the main deals with the issues that have already been de 


cided by the arbitrators, Appellee briefly reviews the facts. 


The BENNINGTON was drydoeked and surveyed in 


December of 1968, just prior to its entering into service 


under the charter party. At the time of the vessel's dry- 
docking, the Port Engineer of Коки was present. He 
testified before the arbitrators that the vessel was in all 
respects in good order and condition. The vessel was tight, 


staunch and sound, with no holes or damage to its hull. 


The vessel then went on hire to Union under the charter 
party and in January of 1969 was directed by Unton to 
1 
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proceed and load a full cargo at the Christie Lee loading 
platform at Cook Inlet, Drift River, Alaska. 


The Master testified before the arbitrators that he had 
never been to the Christie Lee platform nor had the BEN- 
NINGTON. The Christie Lee platform, of which 17хтох 
was a part owner, was a relatively new installation having 


commenced operations only in the latter part of 1968. 


The Master testified that the BENNINGTON arrived at 


Homer, Alaska to pick up its pilot for the voyage to 


platform. The vessel arrived during clear weather in day 


lieht hours with no sign of any ice eonditions. When the 
pilot boarded the vessel, the Master requested апу informa- 
tion he had as to conditions to be encountered on the 


voyage. 


At the time in question, the United States Coast Guard, 
who kept track of weather conditions in the area did not 
maintain an ice patrol nor concern itself with the gathering 
of any information concerning ice conditions to be encoan- 
tered on the actual passage up Drift River. The Coast 
Guard’s concern was to obtain information as to weather 


nditions such as wind, precipitation, ete. 


The pilot testified that he had sought information for the 
voyage concerning ice conditions from fellow pilots, who 
had just made the journey and also by radioing ahead to 


Uxrox's platform for on site information. 


During the passage from Homer, Alaska to the platform, 
both the Master and the pilot testified that the BENNING 
TON encountered patches of ice and the heavy ice. The 
vessel was slowed to approximately 2 to 3 knots and mad: 
its way through ice. When the BENNINGTON had passed 
through this ice to open water, the Master and pilot testi 
fied that they diseussed continuing further or returning to 
the pilot station. They also relied upon the information 
supplied to the Master in his call to the charterer’s loading 
platform. The Master testified that it took approximately 
20 minutes to raise the platform by radio. He was informed 
that, although it was then dark at the platform, by use of 
a searchlight, the platform personnel stated that it was 
fairly clear in their area and to come ahead. Upon his 
return to t^ vessel’s bridge the vessel had passed through 


the ice. It was then decided to proceed to the platform. 


1969, and waited several hours for a favorable tide in 


order to tie up and commence loading ` 
+} ] { l ] 1 + +] 1 +4 
Wher he v sel Was папу able то dock a IT. топ 
Р | A Te TUE SES а 
ind commence loacing, large ice floes bore down upon tne 
vessel against its bow on the port and starboard sides 


and in a number of instances as the ice began to build up 
between the vessel and the platform it would foree the 
v^ssel way from the platform, thus bringing its lines tau 
and then roll over and under the vessel striki: d dam 


iwing the sides and bottom of the hull. 


It was reported to the Master late on the afternoon of 
January 15 that the vessel had been holed by the ice and 
that the engine room reported possible dama 
ship’s propeller. 

The Master then informed the platform personnel of his 
decision to cease loading operations and depart the plat 
form as soon as possible. Unfortunately, heavy ice floes 


were now foreing against the outboard side of the vessel 


so that it was pressed against the platform’s woodi 
fender to such a degree as to create a friction severe 
enough to produce smoke and the vessel was unable to 
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maneuver away from the platform for some 2 to 3 hours. 


The pilot, at the time of the vessel’s arrival, during its 
mooring and after departing the platform succeeded in 
photographing, with a motion picture camera, the condi- 
tions encountered, and this film was shown to the arbitra- 


tion panel. 
The Master and pilot also testified that upon finally de- 
parting the platform and attempting to reach the pilot 


station the vessel encountered further ice conditions which 


, did damage to the vessel’s sides and hull. In fact, when 


the vessel arrived at the Union Oil Terminal in San Fran- 


cisco, the discharging port for the cargo, it was immedi- 
ately noted that there wer large chunks of salt water ice 
in the vessel’s tanks and that there were a number of holes 


in the lower bow plates of the vessel’s bow, port and stai 


board. 
When the vessel was again drydocked after discharge 
and surveyed as to the damages encountered on the voyage, 
the Kwurz’s Port Engineer testified before the arbitrators 7 


that he spent some 60 to 61 days aboard the vessel to 


gether with surveyors on behalf of Union overseeing the 


repairs necessary and also testified with exhibits as to the 
extent of the damages incurred and the actual costs to 
repair. 
It was determined that the total eost to repair the vessel і 


was $661,567. The arbitrators determined that Union had 
breached the charter par.y by directing the vessel to an 
unsafe berth and pert, but disallowed any damages which 
oceurred to the vessel on its voyage up the river and 
awarded the sum of $595,395.90, plus interest, for the dam 
age incurred at the platform and returning therefrom. The 


charter between Kurz and Union had safe berth clause. 


The arbitration went forward pursuant to the terms of 
the cortract, each party appointing commercial men who 
are meinbers of the Society of Maritime А rbitrators, Inc. 
Kunz appointed as its arbitrator a forme president of 
Triton Shipping who was a tanker consultant to Amerada 
Hess and had been with the War Shipping Administra 
tion and Tanker Chartering Manager of Paragon Oil Со., н 
Mr. Arthur E. Ferris. Uxrox appointed Captain. George 
T. Stam who had sailed as Master of tanker vessels and 
had been associated with the Universal Maritime Agencies 


and was then - ith the Bunge Corp. The two arbitrators so 


'hosen appointed Mr. John M. Reynolds as Chairman. Mr. 
Reynolds was president of A.S.B.A. Worldseale and is a 


in who had been in shipping since the 1920's, A retired 


Naval Officer, he was the first president of the Society o 
Maritime Arbitrator and for many уса was m retary 
of the Association of Ship Brokers & Act Both Kurz 
11 Union signed a Subn O1 ; ent nicl place | 
һе а put before the Arbitrator ind te попу and 
Brief ere presented to the Arbiti ors alter sevel 
hearings lh Arbitrators herea endered  thei 
Award There are not inv grounds for vaea ing that 
Award. 
Appellee’s Contentions 

Appellee’s primary contention is that appellant nas a 

solutely no standing or right to seek a review on the merits 


of an Award of Arbitrators. The Arbitration Act sp 
cifically states under what circumstances an Award may 
he vacated by a Court. None of the grounds set forth in 
the Act are present here. 

Because of appellant’s position appelee will refute on 
the merits each of the arguments advanced by appellant 
even though this is tantamount to a rehearing of the facts 


and law. 


POINT I 


There Is Not Any Basis In Law to Reverse the Judg- 
ment of the District Court Confirming an Award of 
Arbitrators. 


The contract entered into between appellant and ap 
pellee, the charter for the vessel BENNINGTON, contained 


an agreement to arbitrate all disputes before arbitrators 


at New York. After a dispute arose between Kurz and 


Union, the parties appointed 

arbitration. The parties also 

agreement (SA, 9A). That 

setting forth the issues, provided that the 
Award of the Arbitrators *. . . shall be final 
upon the parties hereto and may be made an order 


Court of competent jurisdi tion.” 


The United States Arbitrati 
provides in $10 as follows: 


“Tn ей! 
court in and for 
made may make an 


the application of a 


(a) Where the 


fraud, or undue те: 


(b) Whe re there 


tion in the arbitrat 


|j) Where the arbit 
duct in refusing to 
cient cause shown, 
pertinent and material 
other misbehavior by 


have been prejudiced. 


(d) Where the 
or so imperfectly executed them tl 


and definite award upon the subject 


was not made. 


(e) Where an award 
which the agreement requ 


has not expired the court may, in it 


a rehearing by the arbitrators. 


A ppella: tentions are 1 і х corrup 
on, fraud, partialit onduct, ete. Appellant's cor 
nt 1 Ti hat tl 1 tors did ot prop v read tl 
lause thi na hat the rbitrator id ) ¢ 
lence to conclude tha e Mast re d on the safe bert! 
ause al that t ding of a re I for wna 

»> the VESS ) ts it ird vova í 1 egarda 
jf the law.” 

This Cour n 1974 | before it i у! h pr 
iple follows the appeal in this case. That сазе is I/S 
St hora National Vet | ¢ Г rter Ii 500 ] 01 424 
2d Cir. 1974). In Z/S Stavborg th pellant raised th« 
sue whether th li on of the n огу of t bitra 
ors should be revers: the grounds of the award being 
manifestly in disregar ( the ] Th { гї msid 
at length the arbitrator 1 ird In t 111 ої tl 
ріп on t s Court states 

It seems it! anoma is, but had hi irb \ 
majority failed to render a written opinion in this casi 
ur ability—ignoring the question of our power—to 
review that decisio would he reat] limited. Seg 


Sobel у. Hertz, Warner & Co., 469 F.2d 1211, 1214 
1215 (2d Cir. 1972). Indeed, the AAA apparently dis 
itten arbitral opinions in 


courages the pra ice of wi 


order to insulate the arbitral process from апу judi 


cial revit Faced, however, with a reasoned opinior 
that is, in our view, clearly erroneous both in logic an 
res we are confronted with the q stion whether 1! 

nevertheless our obligation under the Federal Arl 
tration Act to adirm the award.’ 

* ^ * 

“All of appellant's ‘laims here reduce to t! ' propos 
tion that the arbitrators misconstrued the contra 
The arbitral majority justified reading clause 8 out 


of law, this evi 


oroperlv admitte 


compl te 


was to be 


fions of contract 


sis added) (page 

ol à new dox tri 
imous cases among 

ties is the cision of this Court in Amicizia £ 

v. Chilean Nitrate € Iodine S. Corp., 274 F.2d 805 (2d 


1960). A dispute arose concerning ambiguous language 


with respect to a charter party and this Court noted 


that if the matter were bef 

much persuaded by the arguments of appellant, but this 
Court in its opinion at page 808 stated that the Court’s 
function in confirming or vacating in arbitration award is 
severely limited. After extensively reviewing the cases this 
Court concluded that under the Arbitration Act the Court 


was not authorized in vacating an award or modifying it 


because of erroneous findings of fact o7 misinterpretatior 


ai 


f law. The bject was also revi | at tl lty 
Law | tuti d at Tulane l rs n 1975 where the 
ibove cases wer ted n art ntitled “Магі 
Arbitrat Son f the Legal A t t9 Tulane Law 
Re v 1035 at page 1048-9 
NOI the І " ip] l 
i is І Tact I í t! 
tors and istrict Court. Tı үр! : 
it | ( irt тага 1] Arbitratio Act and 
place itse n the position of the Arbitration Panel, wl 
rly outside of t irpose and letter of t \1 
ration Act and the cases d ded thereunde: 
While a provision was mad he Federal Arbitrat 
Vot for x rA \ rbit і \ a iTS ¢ 10) ' 
| o thi ere р fo id T í j 
in Award 
Th dias dii eM Н 
111 the Cou | et aside the idgment of t rl 
rators and ibmit the d pute | thy Arties f t W1 
idgment Г ¢ pted pract has been most stre 
iously enoul at the Courts for man irs 
In Burchell Marsh, 58 U.S. 344, 349 (1854), the Su 
preme Court stated 
19 Arbitrators а! judge ! е1 у the irties to 
decide the matters submitted to them, finally and 
vithout appeal As a mode of settling disputes, 
snouid receive every encouragement Irom courts 
ff equity. If the award is within the submission, 


and contains и, · honest decision of the arbitrators, 
after a full and fair hearing of the parties, a court 
of equity will not set it aside for error, either in 


law or fact \ contrary Course would þe a substi 


tution of the judgment of the chancellor in place 


judges chosen by 
make an award the commenceme! 


litigation.” 


fest disregard,” 

Supreme 

in Wilko v. 

how manifest disregar« 
Award for purposes 


stated at page 437: 
ited States 


inn for n 
10 ior ЈИ 


is is found in 


equ 
d purchaser of 
in them, and an issuer o1 
In fact, the dietum of the ¢ 
spect to the arbitral process was state t 
subjecting the non-issuer, dealer and purchas 
any future disputes concerning the securities 
tion and not to a Court of law, in violat 
1933. which Congress passed 
protect hım 
Indeed, in San Martine Compan 
v. Saguenay Terminals Limited, 293 
1961), al» cited by the appellants, in commenting 


dietum of Wilko v. Swan, supra, stated at page 801 


“The Court did not undertake to define what 


by ‘manifest disregard’ or indicate where 
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would be drawn between a сазе of ‘manifest disregard’ 


and a ease of error in interpretation of the law." 


Indeed, in the San Martine, supra, the Court offered at 
least two possible interpretations of the inifest dis- 
regard argument, an^ still found no basis within the Fed 
eral Arbitration Aet, supra, to vacate the Arbitration 
Award. 


The application of the notion of manifest disregard, if 
applicable at all, is severely limited. Trafalgar Shipping 
Co. v. Incernational Milling Uo., 401 F.2d 568 (2d Cir. 
1968); Saxis Steamship Co. у. Multifacs International 
Traders, Inc., 315 F.2d 577 (2d Cir. 1967) ; Office of Supply, 
Republic of Korea v. New York Navigation Co., 469 F.2d 

1972); I/S Stavborg v. National Metal Con- 
verters, Inc., 500 F.2d 424 (2d Cir. 1974); Manifest Dis 
regard of Law and The United States Arbitration Act, 
Jack Berg, Lloyd's Maritime and Commercial Law Quar 


torly, May 1975. 


‘here is no basis under the Arbitration Act, supra, that 


permits the vacating of this Arbitration Award, which was 


confirmed by Judge Duffy and made a judgment of the 
United States District Court. 


POINT H 


None of the Six Points Enrmerated In Appellant’s 
Brief Are a Basis For Vacating the Arbitration Award 
and Also Fail on the Merits. 


While the arguments of the appellant in its brief con- 
cern itself with facts decided by the arbitrators, which 
should not be subject to review by a Court under Section 
10 of the Federal Arbitration Act, the appellee feels ob- 
liged to comment on the arguments presented. 


1. In its first point appellant argues that the arbitrators 
interpretation of the “ice clause” namely that the Master 
should proceed through the ice where practical, was an 
interpretation which implied terms not present in the chi 


ter party. 


The appellant argues that the Master was obligated to 
refuse to proceed as soon as he had first noticed the pres 
ence of ice. A simple reading of the Arbitration Award 
clearly shows that the arbitrators were setting a standard 
of conduct by which the Master shovld exercise his own 
judgment under the ice clause. For example, if 
encountered by the vessel during the trip was nothing more 
than a minimal amount floating about in the water, appel 
lant argues that the Master could have refused to proceed. 
If this were the case, it is quite possible that the Arbitra- 
tion would have included a dispute by the charterers that 
the Master had no right to refuse to proceed and t: at the 
ship would have been off-hire during the period of his 
refusal. 


It is clear that the arbitrators were clarifying the rights 
which the charterers could rely upon to require the Master 


to proceed in the face of ice. 


2. In point two of the appellant's brief, thes state that 
because of the standard of proceeding where practical was 
stated by the arbitrators in their Award, the appellant was 


surprised and had no way to answer such a determination. 


[t should be pointed out that the standard which the 
arbitrators state in their Award was also to the benefit of 


the appellant. 


The appellant not only had the opportunity to cross 


examine the Master of tlie vessel at the time of his appear 


ance before the Arbitration Panel, but also was present 
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the taking oi the d: р‹ ition of the pilot in Alaska and 
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ss-examined him. The eross-examination of both these 
witnesses by the appellant was lengthy. If the appellant 
chose to cross-examine these witnesses to show that thi 
Master should have refused to proceed, and did not address 
its questions to what conditions the pilot and Master 
would have considered as a basis for not proceeding, it is 
not the fault of the arbitrators. 

3. In point three, the appellant states that the appellee 
is not entitled to be eompensated for damages sustained by 


the vessel on the outward voyage from the platform. 


The charter party upon which the Arbitration was based 
contained a safe berth warranty. The arbitrators deter 
mined on the faets that this warranty was breached when 
the vessel sustained damages by ice while at the platform. 

When the Master was informed that the hull of the vessel 
had been holed and there was possible damage to the ves 
sel's propeller, he decided to halt the loading of cargo and 
proceed away from the platform for the safety of the cargo 


and vessel. 


Clearly, it logically follows that if the cargo and vessel 
were imperiled by the conditio encountered when the 
vessel was ordered to the unsa:e berth by the appellant, 
then any damage sustained in attempting to extrieate the 
vessel from the same condition without the fault of he 
Master or vessel is chargeable to the appeilant. It seems 
clearly logieal by appellant's argument, that had the vessel 
remained at the platform and been damaged so severely by 
the ice that it became a total loss, the owner could be com- 
pensated, but appellant argues in attempting to save the 
cargo and vessel to reduce the loss, the appellant then has 
no responsibility for those consequences flowing from its 
breach. 


4. In point four, the appel! 
Master did not have the 
with the specific clauses 
warranty and did not rely 
be no breach of it. 

In cross-examining the Mast 
asked the Master: 


“Q. I believe vou 
or would be your prerogative to 


tions improve? 


Yes, I realize it is my prerogative and it was my 


deeision to leave there in time. We left there due 
to this heavy ice because v dil not want 
leave. The personnel on the platform wanted 
give us a full load. They wanted 

load out. was mv decision 


heavy ice. 


Would it not also | 
at any point? 


That’s right, that’s what I anticipated when I went 
and ealled the platform. I was anticipating turn 
ing back and 


What is the basis of vour prerogative, the preroga 


tive you speak of? 


As Master of the 
Clearly, the arbitrators determined on 
sented to them that the Master was well aware that he 
could have refused to proceed to Christie Lee if in his ] idg- 
ment, as Master, the vessel was imperi by the eonditions 


encountered on the way to the platform. 
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9. In point five, the appellant argues that the Award of 
arbitrators was not rendered within the precise period of 
time required under the Society rules for the rendering of 
the Award. Specifically they refer to Section 32 of the 


Rules of the Society of Maritime Arbitrators, which pro- 


vides that an Award is to be rendered not later than 90 
days from the receipt by the arbitrators of the last evi- 
dence, transcript or brief, whichever shall be the last re 
ceived. In fact, the last “evidence, transeript or brief" 
was a letter dated March 7, 1975 (86А, STA) from appellant 
to the panel arguing against evidence contained in the 

` of appellee's counsel dated February 27, 1975, (94А, 
95A, 96A). In addition, appellant’s arbitrator had become 
incapacitated sometime in April of 1975, and the arbi. 
trators, (60A) had requested the acquiescence of both ap- 
pellant and appellee to await his recovery so that tho entire 
panel eould deliberate. Both the appellee and the appellant 


agreed in writing (61A) to waive the time limit. 


6. Finally in point six, the appellant charges the Chair 
man of the panel with the failure to disclose the acquisition 
of prior knowledge bearing on the dispute. Specifically, it 


argues that since the Chairman had been a member of an 


Arbitration Panel involving a vessel which had suffered 


damage by ice in the area of Drift River he was pre- 
disposed to reach the same conclusion in the present 
arbitration. 


It should be pointed out that the Award concerning that 
prior dispute was rendered on September 29, 1971, and the 
only question for the arbitr ‘ors was the interpretation of 
the word “indemnity” us contained in that charter party 
with respect to shipowner’s insurance for possible vessel 
damage. The question of how the ice had caused the dam- 
age and whether the charterers were liable in any way had 
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alre iy been agreed to between the parties and the former 
question was all the arbitrators were concerned with. There 
is no indication in the award; The Achilleus (72 A.M.C. 
1970, not otherwise reported, contirmed he United 
States District Court for the Southern District of New 
York 73 A.M.C. 666 not otherwise reys-‘ed), that 

cilities at Drift River or the ice conditious or other faet 
geographical information was presented to the panel or i 


any way relied upon by them. 


Further, the first hearing on the Arbitration 
NINGTON took place on August 9, 1973, and the appellant 


who should have had knowledge ot he existence of 
earlier Award never asked the Chairman if he were 
volved in that Award nor did it challenge him on 


question that he might be predisposed in this matt 


result of having been on the previous panel. 


POINT Ш 


A Vessel Owner is Entitled to Recover For Damage to 
His Vessel Caused by the Charterer’s Breach of the Safe 


Berth Warranty Contained in the Charter Party. 


Appellant has conceded that the charter contained a 
Safe Berth Warranty. The arbitrators found on the facts 


that this warranty was breached by the charterers. 


In the ease of American President Lines, Ltd. v. U.S.A.. 
208 F. Supp. 573 (N.D. California S.D. 1961), the Court 
stated: 


. make it very clear that a charterer cannot escape 
liability for damage ultimately resulting from a direc- 
tive that the chartered vessel go to an unsafe port or 
berth merely because the captain in attempting to 


comply, follows an obviously risky course of action in 


s t 


preference to an available alternative which might have 
avoided the damage. In most of the decisions finding 
liability on the part of the charterer there was a dan 
ger foreseeable to the captain and an available alter 
native.” 

„ * * 

“The decisions recognize that when a charterer di 
reets a vessel to a port the captain believes to be 
unsafe, he is confronted with a diffieult dilemma. He 
may refuse to comply, thus thwarting the desires of 
the eharterer and assuming the risk of an ultimate 
determination that the port was not in fact unsafe. 
Or, he may attempt to comply, and run the risk of 
making a misealeulation in seeking to avoid the danger 
to which the charterer’s directive has subjected the 
vessel. When a captain has been placed in such a 
dilemma by a charterer’s breach of contract in direct 
ing the vessel to an unsafe port, the entire burden of 
responsibility for the safety of the ship cannot legally 
be shifted to the captain. If the captain elects to at- 
tempt to comply with the charterer’s directive, it would 
be inequitable to relieve the charterer of liability for 
harm caused by the peril which his wrongful demand 
created merely because the captain’s choice of alter- 
native courses, which give promise of avoiding such 
peril, proves to be incorrect. Thus, the applicable de 
cisions have established the principle that the charterer 
is not relieved of legal responsibility for the conse 
quences of his breach of eontract unless the course 
followed by the captain is so imprudent that it сап 
fairly be said to be an intervening act of negligence.” 


( page 576) 


The appellee calls the Court's attention to a paper en 
itled “Safe Ports” authored by Stephen J. Stapleton and 
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Jones F. Devlin. Jr. and George Н. Evans, which was 
presented at the Second International Congress of Maritime 
Arbitrators, in Athens, Greece in 1974. In that article, Mr. 
Stapleton states that among other things, arbitrators should 


ub upon the Master's judgment and that the Master's 


judgment should not lightly be set aside. 


In the ease of The Dagmar [1968] 2 Llovd’s Rep. 563, 
Mr. Justice Mocatta found charterers at fault and in breach 


of the charter party where the vessel was damaged as a 
result of lack of safety in the berth, in that the pier to 
which the vessel had been directed, afforded по shelter 


from the winds and swell. In addition, in the Mousto» 
City [1953], I Llovyd's Rep. 131, the Court determined 
to the question of the respons ibili ty of the charterer to 


provide a safe berth for a vessel, as follows: 


“Where the charterer designates thí berth, he is 
bound to take reasonable A to ascertain that 


it is safe, and, if necessary, wal | the master.’ 


In addition, in the сазе of Park S.S. Co. у. The Cities 
Service Oil Co., 182 F.2d 804 (2 Cir. 1951), the time 
charterer of a tanker had designated Hingham Bay as the 
place where the vessel could safely anchor. In fact, the 
vessel sustained bottom damage on two oceasions and the 
charterers were held liable because of the breach of their 
duty to designate a safe berth. The Court held that a safe 
place means a place entirely safe and not one which is 


partially safe cr safe part of the time. The Court also held 
that the vessel’s officers were not negligent in failing to 
intervene with the pilot’s orders unless the pilot was doing 


something obviously dangerous. 


There were ample grounds both on the facts and the law 
for the arbitrators to find that the Safe Berth Warranty 


contained in the charter party was breached and that the 


CONCLUSION 


‘he Arbitration Award was properly rendered and 18 


open to review under the law. 


orders of the District Court and the judgment en 


hereon should be 
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